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United States Court of Appeals for the 

District of Columbia 

! 

| 

No. 6616. 

A. C. Branham et al., Appellants, 

vs. 

Ross H. Johnson, Assignee, &c. 

| 

a Supreme Court of the District of Columbia. 

Equity. No. 58842. 

Ross H. Johnson, Assignee of Robert Marshall, Plaintiff, 

vs. 

A. G. Branham and Otis L. Williams, Defendants. 

| 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: j 

1 Judgment Creditors Bill. 

Filed June 4, 1935. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 58842. 

Ross H. Johnson, Assignee of Robert Marshall, Plaintiff, 

v. 

A. G. Branham and Otis L. Williams, Defendants. 

The plaintiff respectfully represents to the Honorable 
Justices as follows: 

1. The plaintiff, Ross H. Johnson, is a citizen of the 
United States, a resident of the District of Columbia, and 
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2 A. C. BRANHAM ET AL. VS. E. H. JOHNSON. 

brings this suit as assignee of Robert Marshall, who is also 
a citizen of the United States and a resident of the District 
of Columbia, and is at the present time temporarily resid¬ 
ing in the State of California. 

2. That the defendants, A. G. Branham and Otis L. 
Williams, are citizens of the United States and residents 
of the District of Columbia, and are sued in their own 
rights. 

3. That the defendants are engaged in the real estate 
business as partners, having offices at 1121 Vermont Ave¬ 
nue, X. W., in the District of Columbia, and trading as 

4 ‘ Slielbv-on-the-Bav ’ \ 

• » 

4. Plaintiff states that on the 21st day of June, 1929, the 
assignor, Robert Marshall, recovered in the Municipal 

Court of the District of Columbia, a judgment 
2 against the defendant, A. G. Branham, in the sum of 
Three Hundred Fifty ($350.00) Dollars, with inter¬ 
est from June 30,1928, at the rate of six percent per annum, 
on the sum of $300, besides costs; that on June 3rd, 1935, 
this said judgment was duly assigned to the said plaintiff: 
that thereupon, the said judgment not having been paid, a 
writ of execution was issued thereon, placed in the hands 
of the United States Marshal for service and dulv returned 

f 

by him “nulla bona”, all of which will appear by the certi¬ 
fied copy of said judgment and said writ of execution with 
the Marshal’s return thereon which are hereto attached, 
marked Exhibits A and B, respectively, and prayed to be 
taken and considered as a part thereof. 

5. Plaintiff states that so far as he has been able to dis¬ 
cover after diligent inquiry, the said defendant, A. G. Bran¬ 
ham, is not seized or possessed of any property, either in 
real or personal, subject to execution at law. But, plaintiff 
states also that the defendants in the conduct of their busi¬ 
ness are joint owners of a 1934 Chevrolet automobile, serial 
#PD 057918, engine #T 4306892, office furniture and 
equipment, and that they have been and are now deriving 
profits from the sale of lots of a real estate sub-division 
known as “Shelbv-on-the-Bav,” located on Shelbv Bav on 
South River, Anne Arundel Countv, in the State of Marv- 

9 ft v 

land. 

6. Plaintiff further states that as he is informed and be¬ 
lieves and therefore avers, the defendants have a joint 
interest in the aforesaid real estate, and the defendant, 
A. G. Branham’s interest in said real estate and the afore- 
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i 

said assets are sufficient to satisfy in full the said judgment 
at law. 

3 7. Plaintiff further states that the judgment 
aforesaid remains in full force, unappealed from and 

not reversed, satisfied or otherwise vacated; that no part 
of the amount of said judgment has been paid; and thait the 
same remains wholly due and unpaid. 

I 

I 

The premises considered, plaintiff prays: 

1. That process may issue out of this Honorable Court 
directed to the aforesaid defendants, A. G. Branham and 
Otis L. Williams, requiring them and each of them tb ap¬ 
pear and answer the exigencies of this bill. 

2. That the partnership interest of the defendant, A. G. 

Branham, in and to all the assets and profits of the partner¬ 
ship hereinabove described, may be sequestered and sold 
under a decree of this Honorable Court and the proceeds 
thereof be applied to the extent necessary in satisfaction 
of the aforesaid judgment. ; 

3. And that for this purpose, a trustee or trustees; may 
be appointed in order to sequester all of the property of 
the partnership and to effect the said sale. 

4. And for such and further relief as the nature of the 
case may require and to this Honorable Court may j seem 
proper. 

ROSS H. JOHNSON. 

District of Columbia, ss: 

Ross H. Johnson, being first duly sworn according tb law 
on oath deposes and says that he has read the foregoing 
Bill bv him subscribed and knows the contents thereof, and 
the facts stated as of his personal knowledge are trub, and 
those stated upon information and belief, he believes, to be 
true. 

ROSS H. JOHNSON. 

i 

4 Subscribed and sworn to before me this 4tti day 
of June, 1935. 

H. ANTON HEITMULLER, [seal.] 

Notary Public, D . C. 
EDWARD A. AARONSON, j 

Attorney for Plaintiff. 
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A. C. BRANHAM ET AL. VS. R. H. JOHNSON. 


Exhibit “A”. 

Fieri Facias. 

In the Municipal Court of the District of Columbia. 

No. 191-407. 

Robert Marshall, to the Use of Ross H. Johnson, 

Assignee, Plaintiff, 


vs. 

Paul E. Dowling and A. G. Branham, Defendant-. 

The President of the United States, to the Marshal for said 
District, Greeting: 

You are hereby commanded that of the goods and chat¬ 
tels of the defendant A. G. Branham, vou cause to be made 
the sum of $300.00 dollars, with interest thereon from the 
30th day of June, A. D. 1928, & $50.00 atty’s fee which the 
plaintiff on the 21st day of June, 1929, by the judgment of 
said court in the above-entitled cause recovered against 
said defendant, for money found payable to said plaintiff 
and $3.00 for costs and charges about said suit expended 
as appears of record; and return this writ into this court 
on or before the twentieth day from the date hereof, so 
indorsed as to show when and how you have executed the 
same. 

Witness the Honorable George C. Aukam, Presiding 
Judge of said court, this Jun. 3, 1935. 

[seal.] BLANCHE NEFF, 

Clprl • 

! By W. M. NEDROW, 

i Assistant Clerk. 

5 [Endorsed:] 6/3/30. The Marshal will return 

this writ no personal property found whereon to 
levy. J. D. Eason, by F. F. Field. 6/3/35. No personal 
property found whereon to levy. John B. Colpoys, Marshal. 
T. L. Doyle, Deputy. June 4, 1935. A true copy. Test. 
Blanche Neff, Clerk, by W. M. Nedrow, Assistant Clerk. 
(Seal.) 
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In the Municipal Court, D. C. 

! 

Xo. 191407. i 

Robert Marshall, to the Use of Ross H. Johnson, 

Assignee, Plaintiff, 


A. G. Branham (Only), 1418 Eye St., X. W., Defendant. 

i 

Fieri Facias. 

Debt .| $3.00 

Costs .[ 1.90 

At tv’s fee .j. 50.00 

Execution .[ 1.10 

Satisfaction .| .25 

EASON. | 

McGINNESS. i 

i 

| 

b Short Copy of Judgment. 

I 

Exhibit B. 


In the Municipal Court of the District of Columbia. 


No. 191-407. 


Robert Marshall, to the Use of Ross H. Johnson, 

Assignee, Plaintiff, 


Paul E. Dowling and A. G. Branham, Defendant. 

June 21, 1929.—Judgment for Plaintiff, by default, | 

vs. A. G. Branham, (Only) for. .$300.00 
Interest on $300.00 from June 30,! 

1928 . j .... 

Costs of suit . | 3.50 

Subsequent costs to satisfy.j .25 

Cost of copy . .50 

Attorney’s fee. 50.00 
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Witness, the Honorable George C. Ankam, presiding 
.judge of said Court, this Jun. 4, 1935. 

[seal.] i BLANCHE NEFF, 

Clerk, 

By W. M. NEDROW, 

Assistant Clerk. 


Motion to Dismiss. 


Filed June 25, 1935. 


Now come the defendants, bv their attornev, and move 
the Court to dismiss the above entitled cause and for rea¬ 
sons therefor sav as follows: 

1. That the purported judgment upon which the action 
is based is not a lien on real estate and this Court has 
7 no jurisdiction to grant the relief prayed for. 

2. That the said alleged judgment is not now in 
existence as is disclosed on the face of the Bill; six years 
having elapsed since its rendition. 

3. That there is no allegation that the defendants, or 
either of them, own any real property or personal prop¬ 
erty within the District of Columbia. 

4. That if the alleged judgment in fact exists the plain¬ 
tiff has an adequate remedy at law by writ of execution 
and attachment. 

CARL A. MARSHALL, 
i Attorney for Defendants. 

Order Overruling Motion to Dismiss. 

Filed October 14, 1935. 


This cause coming on to be heard at this time upon the 
motion filed by the defendant to dismiss the bill of com¬ 
plaint. Thereupon, upon consideration thereof, it is this 
14th day of October, 1935, 

Ordered that the said motion be and the same is hereby 
overruled and denied. 

! ALFRED A. WHEAT, 

: Chief Justice. 


A. C. BRANHAM ET AL. VS. R. H. JOHNSON. 


The Defendants except to the ruling of the Coiirt and 
note their intention of applying to the United States Court 
of Appeals for a special appeal. 

CARL A. MARSHALL^ 
Attorney for Defendants. 

8 Order Alloiving Special Appeal. 


Filed December 3, 1935. 

Lnited States Court of Appeals for the District of 

Columbia. 

i 

October Term, 1935. 

No. 2531, Original. 

| 

Equity No. 58842. 

A. C. Branham, Otis L. Williams, Petitioners, 


vs. 

Ross H. Johnson, Assignee of Robert Marshall. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the ofder of 
the Supreme Court of the District of Columbia entered 
therein on October 14, 1935, by Mr. Chief Justice I Wheat, 

It is ordered by the court that the petition be a^d it is 
hereby granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice MARTIN. 

November 29, 1935. 


A true copy. Test: 

[seal.] ” HENRY W. HODGESi 

Clerk, of the United States Court of Appeals for 
the District of Columbia. 

Assignments of Error. 

Filed December 4, 1935. j 

* *> * # * # * I 

Now come the defendants-appellants and make ^nd file 
the following assignments of error on the jspecial 
9 appeal granted herein by the United States! Court 
of Appeals for the District of Columbia: 
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A. C. BRAXHAM ET AL. VS. R. H. JOHNSON. 


1. The court erred in holding that it had jurisdiction. 

2. The court erred in holding that a bill would lie in the 
lower court for the sale of real estate in Maryland and 
the collection of the rents therefrom. 

3. The court erred in holding that there was not an ade¬ 
quate remedy at law as it was alleged that there were per¬ 
sonal assets of the firm, of which the judgment debtor 
was a member, in the District of Columbia. 

4. The court erred in holding that a bill would lie in the 
lower court to enforce a judgment of the Municipal Court 
which had not been docketed in the lower court and which 
had become null and void bv the running of time, which 
was not a statute of limitations but a statute of right. 

5. The court erred in holding that an execution returned 
nulla bona bv an officer at the written instruction of the 
plaintiff where there were personal assets available was 
a valid execution and return thereof. 

6. The court erred in denving the motion to dismiss for 
each of the grounds set out therein. 

CARL A. MARSHALL, 

! RAYMOND M. HUDSON, 

Attorneys for Defendants. 

10 Designation of the Record. 

Filed December 4, 1935. 

####### 


Now comes the defendants-appellants and directs the 
Clerk on copying the transcript of the record on the spe¬ 
cial appeal allowed by the Court of Appeals in Original 
No. 2531 to copy into the transcript the following docu¬ 
ments : 

1. The bill and all exhibits therewith. 

2. The motion to dismiss. 

3. The order denying the motion to dismiss. 

4. The order of the Court of Appeals granting the appeal. 

5. The assignments of error. 

6. This designation of the record. 

! CARL A. MARSHALL, 

j RAYMOND M. HUDSON, 

Attorneys for Defendants . 


i 
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j 

11 Supreme Court of the District of Columbia. ; 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 10, both inclusive, to be a trtie and 
correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part jof this 
transcript, in cause No. 58842 in Equity, wherein Ross H. 
Johnson, assignee of Robert Marshall, is Plaintiff and A. G. 
Branham and Otis L. Williams are Defendants, as the same 
remains upon the files and of record in said Court. ! 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th Day of December, 1935. 

i 

[Seal Supreme Court of the District of Columbih.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Bv CHAS. B. COFLIN, 

• * 

Assistant Clerk. 

I 

! 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6616. A. C. Branham et al., Appellapts, vs. 
Ross H. Johnson, Assignee, &c. United States Court of 
Appeals for the District of Columbia. Filed Dec. 23, 1935. 
Henry W. Hodges, Clerk. j 
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Untteti States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA 1 

I 

January Term, 1936 

I 


No. 6616 

j 

| 

Special Calendar 


A. G. Branham and Otis L. Williams, Appellants\ 

i 

v. 

I 

Ross H. Johnson, Assignee of Robert MarshallI 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

This is a special appeal from an interlocutory de¬ 
cree of the Supreme Court of the District of Columbia. 
The bill, which was filed June 3, 1935, alleges that a 
judgment was recovered by Marshall, assignor of ap- 
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police Johnsoii against appellants A. G. Branham, but 
not against appellant Williams, on June 21, 1929, in 
the Municipal Court of the District of Columbia and 
that the same teas never docketed in the Supreme 
Court of the District of Columbia and that no execu¬ 
tion was issued on the same until June 3, 1935, on which 
there is the following statement: 

“6/3/35 

’ The Marshal will return the writ no personal 
property found whereon to levy. 

! J. D. Eason 

By F. F. Field 

6/3/35 

No personal property found whereon to levy. 

i John B. Colpoys 

Marshal. ’ ’ 

All of this is shown by certified exhibits to the bill 
(R. 4, 5); Eason and Field were attorneys for ap¬ 
pellee. 

The day after this issuance and return of the execu¬ 
tion the bill was filed, on June %£~1935; the judgment 
never became a lien on real estate as D. C. Code Title 
18, section 208 provides: 

“Judgments: duration: docketing: lien of.—All 
judgments entered after June 1, 1921 by said 
municipal court shall remain in force for six years 
and no longer unless the same shall have been 
docketed in the office of the clerk of the Supreme 
Court of the District of Columbia as provided by 
law, in which event they shall be liens as is pro¬ 
vided by chapter 11 of title 24 of this code for 
judgments of the municipal court. No judgment 
shall become a lien upon any lands, tenements, or 
hereditaments until so docketed.’’ 
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i 

i 

The bill alleges that neither of the appellants owfn or 
are possessed of real or personal property subject to 
execution in the District of Columbia but they as part¬ 
ners own an automobile and are deriving profits from 
the sale of real estate in Maryland and that the ap¬ 
pellants have a joint interest in the said real estate. 

The prayer of the bill is for the sale of the £aid 
Maryland real estate and the partnership business, or 
rather, Branham’s interest therein. 

7 i 

The motion to dismiss which was filed June 25, 1935 
is based on the ground that the Court had no jurisdic¬ 
tion, that the judgment had expired by operation of 
law as it had not been docketed in the Supreme Court 
of the District of Columbia and that there was no alle¬ 
gation of real estate in the District of Columbia and 
that the respondent had an adequate remedy at law. 

i 

ARGUMENT. j 

POINT I. j 

j 

(A) The Municipal Court Judgment Was Not a lUen 
and it is Dead. (B) A Municipal Court Execution 
Cannot Be Levied on Land and is Not a Lieh on 
Personalty Until Actually Levied. 

(a) An execution cannot keep alive or extend the ilife 
of a Municipal Court judgment as it can only be;ex¬ 
tended by docketing in the Supreme Court under Sec¬ 
tion 208 of the Code, Title 18 quoted above and until 
then there is not a lien on real estate. 

It has been held a number of times that a Munici¬ 
pal Court judgment is not a preferenced lien on jthe 
estate of a decedent until it is docketed in the Suprqme 
Court of the District of Columbia. In Re Neuland, 44 
"W. L. R. 378. 


I 

i 

i 
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The very terms of the statute that the judgment 
“ shall remain in force for six years and no longer” 
are mandatory and it is not just a statute of limitations 
and cannot be kept alive by execution or a bill in equity 
because the statute itself names the only method by 
which the judgment can be continued and that is by 
docketing it in the Supreme Court and when the statute 
names one, it excludes all other methods, especially 
where it uses mandatory language as here. 

(b) The statute specifically prohibits the Municipal 
Court judgment from becoming a lien on real estate 
unless docketed and it could not become a lien on real 
estate in Maryland; the Supreme Court has no juris¬ 
diction for the sale of real estate in Marvland under 

% 

the principles outlined in Hyattsville Building Associa¬ 
tion v. Bouic, 44 App. D. C. 40S nor can an execution 
of a Municipal Court judgment be levied on real estate 
for it is specifically prohibited by the Code, Title 24, 
Section 278, which also prevents its execution from 
being a lien until actually levied as the section pro¬ 
vides : 

“An execution issued on a judgment of the mu¬ 
nicipal court shall not be a lien on the personal 
property of the judgment defendant except from 
the time when it is actually levied, and then it shall 
have priority over any execution issued out of 
said supreme court after said levy. It shall not he 
levied on real estate.” (All italics in this brief 
are supplied.) 

By the Code Title 24, Section 132 as well as Section 
128 a partner’s interest in the partnership can be 
levied on by an attachment after judgment or gar¬ 
nishee process and this specifically prevents a court 
of equity from having jurisdiction of a bill like the one 
involved here. 
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POINT II. ! 

i 

An Execution Issued and Returned by Marshal “T^ull a 
Bona” on Same Day on an Order of the Attorney 
for the Plaintiff is Illegal, Invalid and Void, j 

The issuance and return of an execution by the order 
of an attorney on the same day does not give j any 
grounds for saying that there is no personal property 
for such an execution and return are illegal, invalid 
and void as shown hereinafter, but notwithstanding 
this in the fifth paragraph (R. 2) the bill alleges that 
Branham had some interest in personal property of 
the partnership between the two appellants and under 
the foregoing sections it could be levied on und£r a 
valid execution and garnishment. 

A Supreme Court judgment cannot be enforced on 
real estate or creditor’s suit filed until there has been 
a return in good faith of an execution “Nulla Boiia.” 

Where the return of an execution “Nulla Bona” be¬ 
fore instituting a creditor’s suit is required the rule is 
stated in 15 C. J., 1399 as follows: ! 

“The object of requiring the issuance and re¬ 
turn unsatisfied of execution being to show that 
complainant has no remedy at law' the returh of 
the execution unsatisfied must be made in good 
faith , and because defendant has no property j out 
of which to make it, a return for anv other rehson 
is not sufficient. (Buckeye Engine Co. v. Dojnan 
B. Co., 47 Fed. 6; Bassett v. Orr, 2 Fed. Cas. No. 
1,095; Hughes v. Link B. M. Co., 195 Ill., 413' 63 
N. E. 186)” | 

“The return of an execution unsatisfied bg di¬ 
rection of plaintiff in the execution without jany 
effort made by the officer to collect the execution 
or find property on which to levy it, is insufficient” 
(Forbes v. Waller, 25 N. Y. 430; Scheuberi v. 

| 

! 

i 
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Honel, 152 Ill. 313; 38 N. E. 913; In Re Reming¬ 
ton, 7 Wisl 643; Wharton v. Fitch, Walk, (Mich.) 
143)”. 


In Plumb v. Bateman, 2 Apps., at 173 (1894) dis¬ 
cussing a summons returned before the return day at 
the direction of counsel, which it held void, this Court 
stated the rule: 

4 4 On the face of the process, it is apparent in 
such a case that the marshal has made no attempt 
whatever to serve it, and the proceeding is plainly 
collusive, although not intentionally a violation of 
law. ’ ’ 

The Court had already stated that “But when 
the validity of such service is directly questioned 
in the suit in which it is issued, we cannot regard a 
practice of twenty years, if there has been a prac¬ 
tice, as any justification of it. The Legislative 
power evidently did not mean that the issue of a 
summons and its due return as a preliminary to an 
order of publication, should he an empty formal¬ 
ity; and such it would be under the practice 
adopted in this case.” 

“But it is verv evident that Congress did not 
intend to leave to the complainant, either by the 
statements of his bill, or by verbal direction of his 
solicitor to the marshal, to determine the question 
of the feasibility of the service of the writ or to 
dispense with the attempt to serve it. Congress 
evidently meant that there should he some oppor¬ 
tunity for a hona fide attempt to serve the writ.” 

This sentence was quoted and approved by this 
Court in Thompson v. Tanner, 53 Apps. at page 6, 
where it again held the service void. 

In 23 C. J. 793 it is stated that: 

“In many jurisdictions the officer may return 
the execution before the return day, even unsatis- 
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fied, where he has been unable after diligent search 
to find property subject to the writ” (Renaqd v. 
O’Brien, 35 N. Y. 99; Whitehead v. Helleh, 74 
N. C., 679; Singluff v. Collins, 109 Va., 717; New¬ 
ton v. Wade, 43 W. Va., 283.) | 

“But in other jurisdictions where the stdtute 
fixes definite return day, or a day, a prescribed 
number of dav after the issuance of the execution, 
a return nulla bona made before that time is pre¬ 
mature and irregular” (Huhn v. Lang, 122 ;Mo. 
600; Johnson v. Latta, 84 No. 139). 

But where the officer makes a return of nulla 
bona before the return day, at the request of the 
judgment creditor or his attorney, such returp. is 
to be regarded as the act of the party, and nof\ the 
official act of the officer, and supplementary pro¬ 
ceedings founded upon such return will be set 
aside on application of the judgment debtor” 
(Spencer v. Cuyler, 9 Abb. Pr. (N. Y.), 38^; 7 
Hew. Pr. 157). I 

“It has been held that the time allowed by law 
for the return of an execution cannot be abridged 
by any order of any court.” Ansonia Brass Cb. v. 
Conner, 3 N. Y. Civ. Pr. 88. 

Corpus Juris (23 p. 791) quotes this from Huttofo v. 
Campbell, 10 Lea, (Tenn.), 170 at 173: i 

i 

“The return of an execution is the statement\bj 
the officer, certified to the court under the sanction 
of his official oath and responsibility, of what j he 
has done touching the execution of the ivrit accord¬ 
ing to its commands and the requirements of the 
law .” 

Each assignment of error is relied upon whether or 
not it is specifically discussed in this brief. It seems 
evident that the law on the facts alleged are compelling 
that the decree appealed from should be reversed with 


i 

i 
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costs and remanded with instructions to dismiss the 
bill. 

Respectfully submitted, 

Carl A. Marshall, 
Raymond M. Hudson, 
Minor Hudson, 

Geoffrey Creyke, Jr., 
Attorneys for Appellants . 

Washington, D. C., 

March 2, 1936. 
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